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THE PAYCHECK FAIRNESS ACT:
HELPING TO CLOSE THE WAGE GAP FOR WOMEN

More than forty years ago, President Kennedy signed the Equal Pay Act (EPA)' into law, making it
illegal for employers to pay unequal wages to men and women who hold the same job and do the same
work. At the time of the EPA’s passage, women earned merely 58 cents to every dollar earned by men.’
Although enforcement of the EPA as well as other civil rights laws has helped to narrow the wage gap,
significant disparities remain and need to be addressed. The provisions of the Paycheck Fairness Act will
strengthen current laws against wage discrimination and help realize the promise of equal pay for equal
work.

The Gender Wage Gap Persists

m  Today, women working full-time, year-round earn only about 77 cents for every dollar earned by
men. In 2002, the median annual carnings of women 15 and older were $30,203, compared to
$39,429 for their male counterparts.®

m  Minority women fare significantly worse. In 2002, the median earnings of African American women
working full-time, year-round were $26,882' compared to $40,540° for white men; the median for
Hispanic women was only $21,910.° That means an African American woman earns just 66 cents to
every dollar earned by a white man, while a Hispanic woman earns only 54 cents on the dollar.” In
both cases, this pay gap for women of color is larger than it was in 2001.°

m  An earnings gap exists between women and men across a wide spectrum of occupations. In 2003, for
example, the median weekly wages earned by women physicians was just 59% of the median weekly
wages of male physicians.” Women in sales and sales-related occupations earned only about 62% of
the median weekly wages of men in equivalent positions.'® In some occupations, the gap is narrower,
but still substantial. Women in the construction industry eamed median weekly wages that were about
83% of what their male counterparts earned." And women in computer and mathematical
occupations had weekly earnings that were only 80% of what their male counterparts earned."

m In some occupations, women have actually lost ground. In a recent study of management positions in
10 industries that together employ over 70% of women in the workforce, the U.S. General
Accounting Office found that women managers consistently made less than their male counterparts,
and in seven of the 10 positions the pay gap had increased between 1995 and 2000."

m  There is not a single state in which women have gained economic equality with men."! As of 1999,
Washington, D.C. was the area with the smallest wage gap, and yet women earned only §9% of men’s
carnings.” Wyoming had the widest gap, with women making as little as 64% of what men carned.'®
In four states (Hawaii, Oregon, South Dakota, and Virginia), the wage gap widened during the
1990s."”
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As women get older, the wage gap for them widens. When women start their careers, the pay gap is
relatively small: females aged 15 to 24 working full-time have median earnings that are 90% of what
their male counterparts earn. However, by the time they reach the critical years leading up to
retirement, that 10% pay gap has nearly tripled: women aged 45 to 64 who work full-time earn only
about 69% of what men do.**

If women in the workforce earned the same as men (who work the same number of hours, have the
same education, age, and union status and live in the same region of the country), their annual family
income would rise by about $4,000 and their poverty rates would be cut by half or more.” Pay
inequity also follows women into retirement. Unmarried women in the workforce today will receive,
on average, about $8,000/year less in retirement income than their male counterparts; even controlling
for number of years worked and educational levels, the pay gap during prime working years plus
spending a career in a female-dominated job accounts for two-thirds of that retirement income gap.*

The Wage Gap Reflects Sex Discrimination

The wage gap cannot be dismissed as the result of “women’s choices™ in career and family matters. In

fact, recent authoritative studies show that even when all relevant career and family attributes are taken
into account, there is still a significant, unexplained gap in men’s and women’s earnings. Thus, even
when women make the same carcer choices as men and work the same hours, they still earn less.

A 2003 study by U.S. Government Accounting Office found that, even when all the key factors that
influence earnings are controlled for — demographic factors such as marital status, race, number and
age of children, and income, as well as work patterns such as years of work, hours worked, and job
tenure — women still earned, on average, only 80% of what men carned in 2000.*' That is, 20% of the
pay gap between women and men could not be explained or justified.

A 1999 study covering all industries and occupations across all regions of the United States found
that between one quarter and one-half of the wage gap is due solely to differences in pay between
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men and women working in the same establishments and in similar jobs.

Studies like these are borne out by case after case, in the courts and in the news, of suits brought by

women charging their employers with wage discrimination. The evidence shows that sex discrimination
in the workplace 1s still all too prevalent. Recent examples of pay discrimination cases include:

In the largest employment discrimination suit ever filed, female employees have sued Wal-Mart for
paying women less than men for similar work and using an old boys’ network for promotions that
prevented women’s carcer advancement. One woman alleged that when she complained of the pay
disparity, her manager said that women would never make as much as men because “God made
Adam first.”” Another woman alleged that when she applied for a raise, her manager said, “Men are
here to make a career, and women aren’t. Retail is for housewives who just need to earn extra

money.””

In 2001, the Equal Employment Opportunity Commission found that Los Angeles County had created
a two-tiered pay system: one for men and another for women. The county had started a nonprofit
organization to ease the caseload of attorneys in the county counsel’s office. The auxiliary lawyers,
who were mostly women, were paid 20% less than the county counsel lawyers, who were mostly
men.™
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m  Texaco agreed in January 1999 to pay $3.1 million to 186 women who worked in mid-level positions
at corporate offices across the country and who were consistently paid less than their male
counterparts.25

m In November, 1999, Boeing Co., the second largest federal contractor, agreed to pay over $4.5 million
to resolve claims by the Office of Federal Contract Compliance Programs that the company underpaid
women and minorities.”

Clearly, sex discrimination plays a major role in producing and sustaining the wage gap for women. It is
thus hardly surprising that public opinion surveys consistently show that ensuring equal pay is a high
priority for women. For instance, more than nine in 10 women (92%) responding to the “Ask a Working
Women Survey” conducted by the AFL-CIO rated “stronger equal pay laws™ as a ““very important™ or
“somewhat important™ legislative priority,” making it the highest-rated priority overall.

The Provisions of the Pavcheck Fairness Act Are Desioned to Close L.oopholes
that Have Hindered Efforts to Secure Fqual Pay for Equal Work

The persistence of wage disparities, as well as the experiences of litigants under the Equal Pay Act,
demonstrate the need for stronger laws to ensure that women are paid equal wages for equal work. The
Paycheck Faimess Act, introduced in the Senate by Sen. Tom Daschle (S. 76) and in the House of
Representatives by Rep. Rosa DelLauro (H.R. 1688), has many cosponsors; the proposal is also a part of
the omnibus Civil Rights Act of 2004 (the “FAIRNESS Act™) introduced by Sen. Ted Kennedy (S. 2088)
and Rep. John Lewis (H.R. 3809).

Enactment of the provisions of the Paycheck Fairness Act will update and strengthen the EPA in
important ways, including:

m Improving Equal Pay Act Remedies
The Act will toughen the remedy provisions of the EPA by allowing prevailing plaintiffs to recover
compensatory and punitive damages. The EPA currently provides only for liguidated damages and
back pay awards, which tend to be very insubstantial. The change will put gender-based wage
discrimination on an equal footing with wage discrimination based on race or ethnicity, for which full
compensatory and punitive damages are already available.

m  Making it Easier to Bring Class Action Equal Pay Act Claims
The Act will allow an EPA lawsuit to proceed as a class action in conformity with the Federal Rules
of Civil Procedure (FRCP). Class actions are important because they ensure that relief will be
provided to all those who are injured by the unlawful practice. Currently it is very difficult to proceed
as a class action because the EPA, adopted prior to the current federal class action rule (FRCP Rule
23), requires plaintiffs to opt in to a suit. Under the federal rule, class members are automatically
considered part of the class until they choose to opt out of the class.

m  Improving Collection of Pay Information by the Equal Employment Opportunity Commission
(EEOC)
The Act will require the EEOC to issue regulations within 18 months requiring employers to submit
pay data identified by the race, sex, and national origin of employees. These data will enhance the
EEOC’s ability to detect violations of law and improve its enforcement of the laws against pay
discrimination.
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Prohibiting Employer Retaliation

Many employers place a “gag rule” on discussions of salaries among employees. The Act will
prohibit employers from punishing employees for sharing salary information with their co-workers.
Without the ability to learn about wage disparities, it is difficult for employees to evaluate whether
they are experiencing wage discrimination and to take action to assert their rights under the law.

Closing a Loophole in the EPA

Under the EPA, when an employer is found to be paying female employees less than male employees
for equal work, the employer may assert an “affirmative defense’™® that the pay differential is based
on a “factor other than sex.”® Some employers have argued for interpretations of this affirmative
defense that are so broad (e.g., to include factors such as a male worker’s stronger salary negotiation
skills or higher previous salaries) that they may themselves be “based on sex” and would seriously
undermine the EPA.™ The Act will tighten this affirmative defense so that it can excuse a pay
differential for men and women only where the employer can show that the differential is truly caused
by something other than sex and is related to job performance — such as differences in education,
training, or experience.

Eliminating the “Establishment” Requirement

Under the EPA, in order to determine that there is wage discrimination, the wage comparison must be
made between employees working at the same “establishment.” Some courts have interpreted this to
mean that wages paid in different facilities or offices of the same employer cannot be compared even
if the employer is paying workers different salaries for the same work.” The Act will clarify that a
comparison need not be between employees in the same physical place of business.

Developing Voluntary Guidelines

The Act will direct the Labor Department to develop guidelines to enable employers voluntarily to
compare wages paid for different jobs to determine whether their pay scales accurately reflect the
requirements of the jobs. This will help employers to eliminate unfair disparities between occupations
traditionally dominated by men and by women.

Increasing Training, Research, and Education

The Act will provide for increased training for EEOC employees to identify and respond to wage
discrimination claims. It also calls for enhancing various research and education programs at the
Labor Department, including conducting research on ways to eliminate gender-based pay disparities
and providing information to employers to assist them in eradicating such disparities.

Recognizing Model Employers
The Act will establish an award, to be administered by the Labor Department, to recognize and
promote the achievements of employers who have made strides to climinate pay disparities.

Conclusion

Equal pay for equal work is at the foundation of equality in the workplace. Wage discrimination

affects family economic security today and retirement income tomorrow. American women and their
families cannot afford paychecks that are shortchanged just because the workers who earned them are
women. The provisions of the Paycheck Fairness Act propose concrete steps to respond to the ongoing
injustice of wage discrimination.
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